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Seminar Outline _

e Similar legal proceedings

e All about
Conservatorship/Guardianship

e Use of Trusts
e Us




Legal Proceedings _

Mental Health Court
Guardianship
Substituted Medical Consent
Sterilization

General Conservatorshi




Guardianships.

Legal Protective Proceeding
For persons under age 18
Parents are natural guardians
To make decisions
To0 '




Sterilization

Separate Procedure

Difficult to Obtain

Must first be appointed conservator
No person who has ability to




Sterilization Continued._
e Court appointed facilit
e Regional Center report

e Examined by surgeon and
psychologist w/reports

e | east invasive contraceptive
methods must be exhausted

e Be

/\




Substituted Medical Consent

e Individual not capable of giving
Informed consent

e Only to persons without a:
e Limited conservator

e Gu
e Pa




Representative Payee.$-

e Can recelve and cash public assistance
checks to pay necessary bills

e Can make the individuals major and minor
financial management decisions

e May displace the need for establishment
of a limi '



What iIs a Conservatorship?

e Individual or an agency iIs appointed
by a court to be responsible for a
person who needs assistance in
activities of daily living.




What is a General _
Conservatorship
e A General Conservatorship applies

to all individuals who cannot provide

for their own physical health, food
clothing or shelter. A General
Conservator is granted care custody
and '

me
req



What Is a Limited
Conservatorship?

e Appl
Disa

les only to the Developmentally
nled

e The

person w/ disability retains the

power to care for himself/herself
commensurate with their ability to do

SO.

e He
res
abil




Limited Conservatorst

{ Powers
e Records

Education
Contract
Medi

Ho




When should a Conse

be considered? w

e When child reaches age 18

e To legally protect and make

decisions for the now emancipated
adult

e With no limited conservatorship a
par

app

thel




Upon attaining the age of 18, your child, regardless
of the degree of disability gains all rights.

4502 WIC 8§84502: also 42 USC,
102:

(15) Inclusion.--The term ““inclusion", used with respect to
individuals with developmental disabilities, means the acceptance
and encouragement of the presence and participation of individuals
with developmental disabilities, by individuals without disabilities, in
social, educational, work, and community activities, that enables
individuals with developmental disabilities to-- (A) have friendships
and relationships with individuals and families of their own choice;
(B) live in homes close to community resources, with regular contact
with individuals without disabilities in their communities; (C) enjoy full
access to and active participation in the same community activities




Procedure N

Tourt Reeords

Petition

Notice

Citation

Court Appointed Attorney
Reg|




Who May Act as Conservator

e Spouse or Spouse’s nominee
e Adult child

e Parent

e Siblin

e An




Duties According to F

e Granted power

e Care, custody, and control of that area of the
conservatee’s life

e Personal daily routine
e Duty to notify court of ANY changes

e May not place conservatee in an involuntary
mental health treatment facility or developmental
cent

Whe




Joint Conservators _

The court may appoint joint conservators for:

® [he person
e The estate, or

e The person and estate

e Th
con




Jurisdiction

e Proximity: Conservator should be
close

e Transfer to different County or State

e May be transferred to different
Co

e Eac




Selection of Ot

|92

Successor Conservators
e Personal Knowledge
e Knowledge of best interest of Conservatee
e Financial Management Skills
e Understanding of Programs Available




Family Philosophy.

e Protection

e Independence
e Personal Needs
e Abilities




Reports

Psychological
|.LE.P.




Inter-relationship of co_

and trusts

=Successor needs authority: to place, medical,
records access

=Trusts distribution helps with court costs and
attorney fees

*Trusts hold money instead of conservatorship




How 1t works
.

ullu Special Needs Trust

Living Trust




Intervivos Trusts _

Testator’s Estate

7\

Revocable Irrevocable
Fa
Su




Testamentary Trusts .

Good Inexpensive to establish
Claims can be cut off

Bad Intent may fail

Subject to Probate
Ongoing Court Supervision

Ugl




Irrevocable Trusts

GOOd Assets out of Grantor’s Estate

Government and Creditors cannot
invade

Bad Cannot amend, w/o Court Order

Ugl




ntervivos (Living G

GOOd Assets out of Grantor’s Estate

Government and Creditors cannot
invade

Bad Creditors still make claims
Family Disputes

Ugl




There are 3 basic types of S_

© Parent/Child
© Court Ordered
© OBRA




Special Needs Trust-

A Special Needs Trust is a specific
type of discretionary trust, designed
to protect government benefits, while
providing Supplemental assistance
- : S




Why a Special Needs Trustishomit
be Irrevocable

Creditors cannot Invade

Encourages others to give to trust
Can avoid Pitfall of destroyed estates
Tax |.D. #

Co
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1.
2.
3.
4.
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Miracle that Makes it

1. Trustis irrevocable and assets are
owned by the trust and not the person
with a disability.

2. Trust is discretionary, and person with
disability does not have access to




Examples of Special Needs

Therapies, TV’s, satellite, DVD players,
musical equipment, videos, computer
equipment, Vehicles, wheelchairs,
furniture, trips, Self esteem items,
advocacy, caretakers, conferences,
camping, sporting events and equipment




Typical Estate Plan_

Will or No Will, Estate to be
Probated. After Creditors,
and Probate Costs $270,000
passes to heirs.

House + cash = $300,000

/




-

AT Client left a Will with either
disinheritance or leaves share
to a special needs trust.

House + cash = $300,000

/




il

Living Trust

Client avoids probate and
leaves a share to a special

n $ needs trust.

House + cash = $300,000

/




Housing Plan —
R

Special Needs Trust

Living Trust




Funding -

Pour Over/equal share
Lifetime Funding
Inheritances
Life Insurance
Ce
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Funding Formula _

Basic Monthly needs
Future Needs
Inflation x .03%

Add one time needs
= X




Family Care Plan _

Wills

Family Living Trust

Special Needs Trust

Letter of Intent

Powers of Attorney

Medical Directive
Guardian/Conservator nomination




Letter of Intent _

History @ Medical/Education
Likes/Dislikes

Future Housing

Work Environment

Social Activities

Family Activities




Summary of Steps _

Determine your desires

Meet with attorney/financial planner
Prepare legal documents

Review documents with players

Pr

1.
2.
3.
4.
.




The End.




